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AGENDA ITEM NO. 3-1 

TO: 
FROM: 

MEETING DATE: 

ORIGINATING DEPT. 

STAFF REPORT 

CITY OF IMPERIAL BEACH 

HONORABLE MAYOR AND CITY COUNCIL 
GARY BROWN, CITY MANAGER 

August 19, 2009 

CITY ATTORNEY 

SUBJECT: AN INTERIM ORDINANCE ENACTING AN URGENCY 
MEASURE PROHIBITING COOPERATIVE, COLLECTIVE, 
OR OTHER FORMS OF MARIJUANA DISPENSARIES 
DURING A SPECIAL STUDY PERIOD FOR 45 DAYS 

BACKGROUND: 

The City Attorney's office has received inquiries regarding enacting a moratorium on medical 
marijuana dispensaries in the City of Imperial Beach. This request comes after a number of 
local cities have passed similar moratoria, including Chula Vista, National City, Santee, 
Escondido, and Oceanside. On the same Agenda is an appeal of a denial of a business license 
for a Marijuana dispensary on the grounds that it is not allowed in the zone requested. 
Regardless of the result of that hearing, this agenda item addresses the larger issue of how the 
City addresses potential regulation of marijuana dispensaries as an overall City policy. 

This report briefly outlines the legal framework for regulating medical marijuana in California, the 
conflict between state and federal law, and how the conflict between the state and federal 
government has left cities in the unfortunate position of making legislative decisions without 
clearly defined legal authority. The legal status of medical marijuana dispensaries is the subject 
of intense debate at the current time. This report also discusses how moratoria work, so that if 
the Council proceeds with a moratorium, it can better understand the process ahead. 

DISCUSSION: 

In 1996, the voters of the State of California passed Proposition 215, the Compassionate Use 
Act. Under the initiative, patients and their "primary caregivers" may possess or cultivate 
marijuana for the patient's medical use if the patient has an oral or written doctor's 
"recommendation." State law also prohibits doctors from being punished for making a 
"recommendation" for medicinal use of marijuana. 

The initiative applies to people with cancer, AIDS, several other enumerated conditions, and 
"any other illness" that medicinal marijuana can relieve. People have asserted the right to use 
marijuana for everything from life-threatening cancer to minor injuries. 
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The Legislature has attempted to clarify issues, but this effort only addressed a portion of the 
pending questions. In 2003, the Legislature enacted Senate Bill 420, the Medical Marijuana 
Program Act ("MMPA"). The MMPA created a voluntary identification card program, under 
which patients and qualified primary caregivers could apply for identification cards. Every 
county health department was obligated to give these cards out under certain conditions. A 
person could still possess medicinal marijuana without a card, and people could possess 
marijuana illegally even if the person has a card, but the card could serve as an additional piece 
of evidence for police and prosecutors to consider when evaluating whether a person's 
marijuana possession is legal or not. This identification card program was the one that San 
Diego County had unsuccessfully challenged in court. 

The Legislature also passed laws allowing patients and qualified caregivers to grow marijuana 
"collaboratively or collectively" (Health & Safety Code section 11362.775) and the Legislature 
said it was permissible to have a qualified primary caregiver who "receives compensation for 
actual expenses, including reasonable compensation incurred for services provided to an 
eligible qualified patient or person with an identification card to enable that person to use 
marijuana under this article, or for payment for out-of-pocket expenses incurred in providing 
those services, or both..." (Health & Safety Code section 11362.765). 

Nonetheless, California's medical marijuana laws contain provisions showing the Legislature's 
intent to keep medical marijuana from being diverted to non-medical purposes. Attorney 
General Jerry Brown has issued guidelines about how a "cooperative" or "collective" can be 
operated. A copy of these guidelines may be found at 
http://ag.ca.gov/cms attachments/press/pdfs/n1601 medicalmariiuanaguidelines.pdf. 
(Attachment "2") The Attorney General has very strictly defined how a cooperative or collective 
can distribute medical marijuana to its members. Further, without opining on its legality, the 
Board of Equalization has held that marijuana sales are taxable. 

An appeals court, in a published opinion, has provided some guidance about how local 
governments can zone medical marijuana dispensaries. The case, involving the City of Corona, 
involved a dispensary opening up business in a zone where dispensaries were not authorized. 
It had obtained a business license from the city by lying about the nature of its business on its 
license application. The appellate court said that a city could pursue injunctions to prevent 
dispensaries acting in a non-permitted zone from operating. Since the code section discussing 
what is allowed in the zone did not specifically allow medical marijuana dispensaries, the court 
ordered the dispensary shut down. As will be discussed below, however, the Corona case left a 
number of questions unanswered. Most importantly, the court did not consider what happens if 
a city completely bans marijuana collectives or cooperatives even though they are expressly 
allowed by state law. 

In summary, under state law, people may work cooperatively or in a collective to provide 
medical marijuana to patients, but under very narrow restrictions. Cities have the authority to 
zone this activity, but whether that authority extends to completely banning medical marijuana 
cooperatives or collectives approved by state law remains unsettled. 

Federal Law 

Federal law generally prohibits the possession, sale, giving, or transportation of controlled 
substances, including marijuana. It does not include an exception for medical marijuana, and 
people using medical marijuana permitted by California law can still be prosecuted federally for 
possessing that marijuana. 
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Federal law supersedes local laws on marijuana that are inconsistent with federal law. In two 
cases, the United States Supreme Court has said as much, and has done so with lopsided 
majorities. 

The Attorney General's guidelines (and one California appellate court) explain that California 
has avoided facing its conflict with federal law because medical marijuana in California is not, 
strictly speaking, legal; rather, it is just something the state will not prosecute. The federal 
government has not pressed the point, however, so it is difficult, at this point, to say whether the 
Attorney General got this right or not. 

Even if the Attorney General's guidelines are right about California's law allowing use of medical 
marijuana being acceptable under federal law, this does not offer much help when figuring out 
whether a city can actually authorize dispensaries. The Attorney General's guidelines appear to 
acknowledge that a law that would legalize or authorize marijuana use would conflict with, and 
be trumped by, federal law. This may well explain why the Legislature has imposed 
administration of medical marijuana as an unfunded mandate upon counties and cities rather 
than assuming responsibility on its own for its administration. 

Pending Legal Developments 

There are three pending legal developments that may help clarify what cities can or cannot do 
with marijuana collectives or collaborations. First, it is not yet clear whether the federal 
government will use the power it has to aggressively fight medical marijuana cooperatives or 
collectives. Under the Bush administration, law enforcement regularly raided medical marijuana 
dispensaries and issued prosecutions for violating federal law. Under the Obama 
administration, Attorney General Eric Holder has said that federal law enforcement agents 
would not raid dispensaries authorized by state law. However, since almost no dispensary can 
comply with the California Attorney General's strict guidelines, the statement does not really 
clarify what the federal government's approach will be. As time goes on, and with the eventual 
appointment of a permanent United States Attorney for our region, the federal government may 
possibly clarify its position. 

Second, a case is pending in an appellate court considering whether cities have the authority to 
ban medical marijuana. The City of Anaheim has completely banned medical marijuana, and 
was rewarded with a lawsuit. A Superior Court judge held that Anaheim could not completely 
ban marijuana collaborations or collectives since they were specifically authorized by state law. 
Anaheim has appealed the ruling, and the case is set for oral argument in September (no date 
yet set), with an opinion due by late December. This case will hopefully better clarify what, if 
any, limits a city can place on dispensaries. 

Third, three initiatives involving the regulation and taxation of marijuana are pending review at 
the Attorney General's Office and proponents will soon start gathering signatures to place them 
on the ballot in 2010, although it is unclear whether they would be on the primary or general 
election ballot. If any of these initiatives pass, marijuana would be legalized under state law, 
and not just for medical purposes. This will bring the conflict with federal law into starker relief, 
and probably in a manner that cannot be so easily ignored by the federal government. 
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What Can the City Do About Medical Marijuana? 

Some cities, viewing medical marijuana as a positive development, have taken a laissez faire 
approach to them, and Oakland has even specifically allowed them and imposed a tax on them. 
However, by expressly legalizing or authorizing dispensaries, cities may well be violating federal 
drug laws. 

Other cities have recognized that dispensaries are frequently burglarized, frequently are used 
for general drug peddling rather than as real medical providers, and are often run by people with 
lengthy criminal histories and who have onsite weapons and other drugs. This has led some 
cities, like Anaheim, to ban them. Without taking either of these risky and possibly illegal 
approaches, cities have two options: do nothing, or impose a moratorium. 

Doing nothing is a legitimate option. The city has a zoning ordinance on the books. If a medical 
marijuana cooperative is specifically permitted in a particular zone, it may operate there. If not, 
it may not operate there. The Council has one such determination currently on this Agenda. 

One downside to doing nothing is that the Council will need to regularly deal with the issue. 
Imperial Beach has received inquiries about opening dispensaries, and there is even an appeal 
on the subject on the agenda for August 19, 2009. Another downside is that, if medical 
marijuana is not permitted in any zone, it may be the functional equivalent of a ban, and may 
land the city in court defending the same case Anaheim had lost and is appealing. 

The principal advantage that doing nothing provides is buying time. As will be seen below, the 
other option of enacting a moratorium operates for only a limited time, after which the city has to 
do something, even if the law is no clearer after the moratorium has expired than it is now. 

How Do Moratoria Work? 

Government Code section 65858 allows cities to enact urgency ordinances temporarily banning 
a particular type of land use or other activity under narrow circumstances. Enacting a 
moratorium will require a four-fifths vote of the Council. 

Under section 65858, when a matter may affect the health, safety, or welfare of the City and the 
city needs time to study its options and proposals for regulating a particular form of land use or 
permitting and regulatory scheme, a city may enact an urgency measure imposing a moratorium 
on new licenses and permits. 

The initial moratorium may last up to 45 days. No later than ten days before it expires, city staff 
will need to report on their efforts to study regulation of medical marijuana dispensaries, and if 
45 days is not sufficient time to complete this study, a second moratorium for ten months and 
fifteen days may be enacted if the City Council votes to do so with a four-fifths majority. If that 
time proves insufficient the moratorium may be extended only once more for a year. All in all, a 
moratorium will only last for up to two years, during which time the Council will need to decide 
how it intends to regulate medical marijuana dispensaries. 
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Conclusion 

If it is this Council's desire to impose a moratorium, it should approve, by no less than a four-
fifths majority, the accompanying ordinance. This will enact a 45-day moratorium during which 
staff may begin its initial study of whether and how to regulate medical marijuana dispensaries. 

ENVIRONMENTAL DETERMINATION: 

This project is exempt from the California Environmental Quality Act (CEQA) because it is not a 
project as defined in Section 15378. 

FISCAL IMPACT: 

This ordinance has an unknown fiscal impact on the City. 

DEPARTMENT RECOMMENDATION: 

Staff Recommends the Mayor and City Council: 

1. Receive this report; 
2. Mayor calls for the reading of the title of interim Ordinance No. 2009-1090, "AN INTERIM 

ORDINANCE ENACTING AN URGENCY MEASURE PROHIBITING COOPERATIVE, 
COLLECTIVE, OR OTHER FORMS OF MARIJUANA DISPENSARIES DURING A 
SPECIAL STUDY PERIOD FOR 45 DAYS"; 

3. City Clerk to read title of Ordinance No. 2009-1090; 
4. Motion to dispense introduction and waive further reading of Ordinance No. 2009-1090; and 
5. Motion to adopt, by a four-fifths vote, Ordinance No. 2009-1090 by title only. 

CITY MANAGER'S RECOMMENDATION: 

Approve Department recommendation. 

Gary Brown, City Manager 

Attachments: 
1. Ordinance No. 2009-1090 
2. California Attorney General Guidelines 
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ATTACHMENT 1 

ORDINANCE NO. 2009-1090 

AN INTERIM ORDINANCE ENACTING AN URGENCY 
MEASURE PROHIBITING COOPERATIVE, COLLECTIVE, OR 
OTHER FORMS OF MARIJUANA DISPENSARIES DURING A 
SPECIAL STUDY PERIOD FOR 45 DAYS 

WHEREAS, in 1996, the voters of the state of California approved Proposition 
215 (codified as Health and Safety Code section 11362.5 et seq., and entitled "The 
Compassionate Use Act of 1996"); and 

WHEREAS, the intent of Proposition 215 was to enable seriously ill Californians 
to legally possess, use, and cultivate marijuana for medical use under state law; and 

WHEREAS, as a result of Proposition 215, individuals have established medical 
marijuana dispensaries in various cities; and 

WHEREAS, there is no state regulation or standard on the cultivation and/or 
distribution of medical marijuana and each local jurisdiction may establish local 
guidelines in accord with unique local concerns; and 

WHEREAS, several California cities wherein medical marijuana dispensaries 
have been established have experienced an increase in crime, such as burglary, 
robbery, loitering around the dispensaries, an increase in pedestrian and vehicular 
traffic and noise in the vicinity of the dispensaries, and the sale of illegal drugs, including 
the illegal resale of marijuana from dispensaries, in the areas immediately surrounding 
such medical marijuana dispensaries; and 

WHEREAS, in October 2005, the State Board of Equalization instituted a policy 
that allows medical marijuana dispensaries to obtain a seller's permit, thus enabling the 
state to collect sales tax on medical marijuana sales; and 

WHEREAS, in 2005, five California cities (Rocklin, Roseville, Oakland, Hayward 
and Fairfax) were polled by the City of Concord regarding secondary effects of medical 
marijuana dispensaries in the cities, and such secondary effects included street dealers 
attempting to sell to patrons entering the dispensaries; smoking marijuana in public 
areas; driving while under the influence of marijuana; attempted burglaries of marijuana 
establishments; robberies of clients patronizing establishments; adverse impacts on 
neighboring businesses; physicians writing prescriptions for any patron regardless of 
medical infirmity; nuisance behavior of patrons; and illegal drug sales from dispensaries. 
The City of Davis prepared a report of secondary impacts which included similar 
experiences; and 
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WHEREAS, in February 2006, a clinic in Tustin was shut down by the police after 
an undercover officer was able to buy marijuana without a prescription, and in July 
2006, several dispensaries were raided in San Diego and San Marcos for selling 
marijuana to persons without a prescription; and 

WHEREAS, in July 2007, narcotics agents shut down Natures Medicinal, Inc., a 
medical marijuana dispensary in the city of Bakersfield and an employee of that clinic 
pleaded guilty in 2008 to conspiring to distribute and possess with intent to distribute 
approximately 188 pounds of marijuana; and 

WHEREAS, in May 2008 a CHP officer was critically injured and another motorist 
killed in Ventura after an individual drifted onto the shoulder and struck the officer during 
a traffic stop. The driver was charged with driving while intoxicated, and an 
investigation into the incident found that he had a large amount of marijuana in the 
vehicle that he had purchased from a dispensary in Compton; and 

WHEREAS, in March 2009, the U.S. Attorney General stated that federal law 
enforcement officials would ease enforcement at California medical marijuana 
establishments; and 

WHEREAS, the City of Imperial Beach has not adopted rules and regulations 
specifically applicable to the establishment and operation of dispensaries and the 
inability of the City to regulate these establishments in a manner that will protect the 
general public, homes and businesses adjacent to and near such businesses, and the 
patients or clients of such establishments; and 

WHEREAS, based on the adverse secondary impacts experienced by other 
cities and the lack of any regulatory program in the City of Imperial Beach regarding the 
establishment and operation of medical marijuana dispensaries, it is reasonable to 
conclude that negative effects on the public health, safety, and welfare may occur in 
Imperial Beach as a result of the proliferation of medical marijuana dispensaries and the 
lack of appropriate regulations governing the establishment and operation of such 
facilities; and 

WHEREAS, the Imperial Beach Municipal Code does not expressly include 
regulations specifically addressing medical marijuana dispensaries; and 

WHEREAS, the establishment of a medical marijuana dispensary in the City will 
result in a direct and immediate threat to the public health, safety and welfare because 
the City does not currently regulate the location and operation of medical marijuana 
dispensaries and does not have a regulatory program in effect that will appropriately 
regulate the location, establishment, and operation of medical marijuana dispensaries in 
the City. 
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NOW, THEREFORE, the City Council of the City of Imperial Beach does hereby 
ordain as follows: 

SECTION 1. Findings and Determination. The City Council ("Council") of the City of 
Imperial Beach ("City") does hereby find and determine that: 

(a) The City, pursuant to the police powers delegated to it by the California 
Constitution, has the authority to enact laws which promote, preserve and 
protect the public health, safety and general welfare of its citizens; and 

(b) There is concern over the proliferation of medical marijuana dispensaries 
in San Diego County, the seemingly unregulated status of these 
dispensaries, the allegations (often upheld in court) that many 
dispensaries are distributing marijuana for non-medical purposes, the 
prevalence of burglaries at medical marijuana dispensaries and the 
associated burden on local law enforcement, and the secondary effects 
associated with controlled substance distributions run by unlicensed 
personnel; and 

(c) There is concern that the City's existing land use and zoning regulations 
do not explain with sufficient clarity how they control the location and 
operation of medical marijuana dispensaries and as a consequence do not 
adequately protect the health, safety, and general welfare of the citizens of 
Imperial Beach from the actual and potential impacts arising from those 
establishments; and 

(d) There is concern that these types of medical marijuana dispensaries are 
operating without paying their fair share of the expenses that they would 
impose on the City of Imperial Beach; and 

(e) The Council wishes to study the potential options and effects of restricting 
the operation of medical marijuana dispensaries, considering all available 
options ranging from banning such dispensaries to determining 
appropriate location and operating requirements to considering how such 
businesses could pay the revenue necessary to address unintended or 
secondary consequences of their operation within the city limits; and 

(e) The Council has determined that there is a current and immediate threat 
to the public health, safety, or general welfare of the City's citizens in 
allowing essentially unregulated medical marijuana dispensaries to obtain 
licenses and operate within the City and that granting permits to such 
dispensaries would result in a threat to public safety, health, and general 
welfare during the term of the study of additional regulations of medical 
marijuana dispensaries; and 
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(f) The 45-day initial moratorium procedure authorized by Government Code 
section 65858 will allow for the necessary study of the effects of regulating 
medical marijuana dispensaries on the City and of proposed regulatory 
measures, and therefore imposing a moratorium in order to provide time 
for study and review of the issues is required. The City Council needs 
time to consider potential options for regulating medical marijuana 
dispensaries either by the Council or by voters and consideration of some 
of the elements by the California Coastal Commission including potential 
referrals back to the City Council for further study and analysis. 

SECTION 2. Emergency Measures. 

(a) No business licenses, use permits, or zoning approvals for any Medical 
Marijuana Dispensary within the City shall be approved, authorized, or 
granted, until such time as the City Council of the City of Imperial Beach 
has conducted an appropriate study of the effect of Medical Marijuana 
Dispensaries on the character of the City and the effect they may have on 
factors possibly including property values, density and effective utilization 
of property in Imperial Beach, the health, safety, and welfare of the 
community, and the legality and wisdom of various regulatory approaches 
toward Medical Marijuana Dispensaries, which study is intended to occur 
within a reasonable time. 

(1) "Medical Marijuana Dispensary" means any person, business, 
organization, or land use involving or at any time engaged in the 
distribution of marijuana or related products within the City of Imperial 
Beach, whether for medical purposes or otherwise. 

(b) Applications that have been submitted to the City but are not approved, as 
of the effective date of this Interim Ordinance, shall be subject to this 
Interim Ordinance. 

SECTION 3. Severability. The City Council of the City of Imperial Beach hereby 
declares that should any section, paragraph, sentence, phrase, term, or word of this 
Interim Ordinance hereby adopted be declared for any reason to be invalid, it is the 
intent of the City Council that it would have adopted all other portions of this Interim 
Ordinance irrespective of any such portion declared invalid. 

SECTION 4. Effective Date; Expiration: Extension. Pursuant to Government Code 
Section 65858, this interim ordinance is an urgency measure of the City Council of the 
City of Imperial Beach and shall take effect immediately upon passage. This Interim 
Ordinance shall remain in force and effect for a period of forty-five (45) days from the 
date of passage of this Ordinance, and shall, thereafter, expire unless and until the City 
Council has extended this Interim Ordinance by a four-fifths (4/5) vote of the City 
Council prior to its expiration, all in accordance with Section 65858. The immediate 
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effective date of this Interim Ordinance is necessary to preserve and protect the public 
health, safety, and welfare of the residents of the City of Imperial Beach. 

INTRODUCED, READ, PASSED AND ADOPTED at a regular meeting of the City 
Council of the City of Imperial Beach held on August 19, 2009 by the following vote: 

AYES: COUNCILMEMBERS: 
NOES: COUNCILMEMBERS: 
ABSENT: COUNCILMEMBERS: 

JAMES C. JANNEY, MAYOR 

ATTEST: 

JACQUELINE M. HALD, CMC 
CITY CLERK 

APPROVED AS TO FORM: 

JAMES P. LOUGH 
CITY ATTORNEY 


