
South Bay Organic Co-Op <southbayorganiccoop@gmail.com>

Continuance Withdrawal & Land Use Appeal
2 messages

South Bay Organic Co-Op <southbayorganiccoop@gmail.com> Tue, Aug 18, 2009 at 10:10 AM
To: Tyler Foltz <tfoltz@cityofib.org>, jimjanney@oappkg.com, loriebraggib@aol.com, mccoy4ib@aol.com,
jimkingforib@gmail.com, rose4ib@aol.com
Cc: Don Duncan <dondduncan@yahoo.com>

Good Morning Mr. Foltz and City Council Members,
 
If at all possible, please reply to this email for confirmation of receipt of this urgent email request and appeal.
 
 
 
To:       City Council Members for the City of Imperial Beach

jimjanney@oappkg.com
loriebraggib@aol.com
mccoy4ib@aol.com
jimkingforib@gmail.com
rose4ib@aol.com

 
From:  Marcus Boyd
Date:   August 18, 2009
Re:      Request for Withdrawal of Request for Continuance
            Request for Agenda Item 6.6 to be heard prior to 3.1 on 8/19/09
            Land Use Determination Appeal
 
I am writing today to respectfully request the withdrawal of my Request for Continuance. 
Moreover, I request consideration of the 8/19/2009 council meeting agenda order of the land
use appeal item, specifically; I request the land use appeal be heard prior to the moratorium
item for the following reasons:
 

(1) Establish land use approval prior to moratorium:
The request for a business license was contingent on land use approval; I respectfully
request a fair chance to appeal the land use decision prior to any preemptive moratorium
on the land use.
 

(2) Material misrepresentation: 
Written in the 6.6 Staff Report, signed by Mr. Foltz, distributed to the general public and
council members is an assertion that South Bay Organic Co-Op "may be in violation of
state laws", apparently because...."there is no specific confirmation that the cooperative is
duly organized and registered as a cooperative".  However, confirmation was never
requested by the city staff, if confirmation had been requested, Articles of Incorporation
and any other requested "specific confirmation" would have been provided.  The last
paragraph of the 6.6 Staff Report represents the cooperative as possibly illegitimate and
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illegal, based on a “confirmation” that was not requested or, by law even required until the
cooperative actually began operating a business and “facilitating transactions”.  (Corp. code
12311(b))
 
Please know that throughout the land use determination process, there remained, open
communication via several emails and phone calls to and from myself and city staff, Tyler
Foltz, in which Mr. Foltz asked for and was provided with all requested information; in fact,
additional information was provided, thought relevant for our land use determination.  At no
time did the city staff request information that was not promptly provided. 
 

(3) Misquoted Guidelines with additional use of a play-on-words:
Whereby the 6.6 Staff Report wordplay's, "means for facilitating or coordinate transactions
between the members of the cooperative", to not mean "sell or sold".  However, the
statement used in the staff report was a misquoted excerpt of a pivotal paragraph found in
the California Attorney General guideline, the correct quote reads...
 
"Cooperatives should not purchase marijuana from, or sell to, non-members; instead,
they should only provide a "means" for facilitating or coordinating transactions between
members.” 

 
Additionally, Section D of the same guideline is entirely devoted to the "Taxability of
Medical Marijuana Transactions".  
 
Deductive reasoning equates to, "transactions" equals "sales", if the transactions are
subject to state sales tax.   Subsequently, the use of the word “sell or sold” on the Business
Tax Certificate Application does not negate or by any means detour from the non-profit
status or the legality status of the cooperative.   “Sell or sold” is used to simplify the excerpt
“provide a means for facilitating or coordinating transactions” without the use of wordplay. 
 
Please carefully review the following excerpt from the 6.6 Staff Report and then, please
apply deductive reasoning to the pivotal word “MEANS” and, the misquotation of “MEANS”
to “MERELY”.   
 

[….there is no specific confirmation that the cooperative is duly organized and registered
as a cooperative or that it will “merely” facilitate or coordinate transactions between the
members of the cooperative.]

 

I am unable to defend the cooperative against the above misquotation of the AG’s Guideline
text, however if the above excerpt contained the same words as the AG’s Guideline, the
excerpt would correctly read;
 

[….there is no specific confirmation that the cooperative is duly organized and registered
as a cooperative or that it will provide a “means” for facilitating or coordinating
transactions between members.]

 

With the above correction to the AG’s Guideline text, I am able to defend against the attack
on the intent and credibility of the cooperative by explaining to the Council Members, that
the cooperative did provide a means for facilitating or coordinating transactions between
members, it was outlined correctly on the Business Tax Certificate Applications that were
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included with your agenda packet. 
 
The misquotation in the 6.6 Staff Report effectively misrepresents the cooperative to appear
as though the cooperative may be operating “in violation of state law”.  When in actuality,
the cooperative is in full compliance and in accordance with state laws and the California
Attorney General’s guideline. 
 
The California Attorney General’s Guideline should not be misquoted, when it is, the legal
parameters change noticeably.  Unfortunately for me, the 6.6 Staff Report misquotes the
California Attorney General’s guideline and misinforms and misguides the city council.  As a
result, the misquotation of the guideline essentially circumvents the law and the will of the
voters for the purpose of defending and upholding the land use determination. 
 

 (4) Ex post facto; Proposition 215 is the law and is currently in use in the City of Imperil Beach:
Like city council members, Prop 215 was "voted in" by the people.  Any act of “voting out”
Proposition 215, ex post facto, with legal “collectives” currently in the city, without the city
council allowing to fully hear an opposing side to the moratorium issue before the 3.1 item
vote would be unjust, unfair, un-American and completely thwarting the will of the voters as
well as turning a deaf ear to the sick and dying patients who are unable to make a stand and
speak for themselves.

 
Please consider my request with urgency.

APPEAL OF LAND USE DETERMINATION TO CITY COUNCIL
 
California’s 1996 Compassionate Use Act (CUA) calls on local, state and federal officials to
develop a plan for the safe and affordable distribution of cannabis.  Although the federal
government has shown no interest in cooperating with the State of California to develop and
effective distribution mechanism, local and state officials, patients, and advocates have taken
the initiative to do so.  Since 2004, more than three-dozen cities and counties have developed
regulatory ordinances for medical cannabis collective and cooperative associations,
sometimes called “dispensaries.”  As collectives and cooperatives became well established in
California, elected officials and law enforcement realized that sensible regulations reduces
crime and complaints, and that neighboring businesses often benefit from collective and
cooperative operation. [1]
 
A substantial majority of Americans support safe and legal access to medical cannabis through
public opinion polls, such as, Time/CNN in 2002 showed 80% national support; AARP
members in 2004 showed 72% and a western states poll showing 82% in favor.[1]
 
Choosing to enact a ban on legally formed collectives and cooperatives has been found to be
unlawful by California courts.  Subsequently, any moratorium should be used to regulate the
land use as opposed to attempting to ban the land use.  Allowing at least one cooperative to
exist in the city for monitoring and reporting purposes would definitely provide reliable "real
data" to the city council for consideration and would prevent the law and the will of the voters
from being circumvented. 
 
Council Members, please imagine for a moment that you are a sick or dying patient who found
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relief in the effects of medical cannabis and your only safe legal access is voted away from you,
ex post facto and without defense of your legal right or your voiced opinions about the benefits
of the legal collective being heard prior to the vote.  Or, imagine being voted in to your city
council seat, but with a 4/5th's vote from the other Council Members you are prevented from
taking or retaining your seat.  Would that seem like a fair or due process to you?
 
There are two (2) paragraphs in the 6.6 Staff Report that are to be considered as the reasons
to uphold the land use determination.  The second paragraph was scrutinized previously in the
above Agenda Order Request.  In which the second paragraph relies on misquotation and
material misrepresentation to unfairly portraying a legitimate, legally formed group of patients
as a group possibly “in violation of state law”.
 
Please consider that our appeal was not given forthright representation by the staff report or fair
due diligence in order to “find that this appeal is moot”.  The city council members were
instead given a 6.6 Staff Report absent of valid due diligence reasons to uphold the land use
determination.  The misquotation, material misrepresentation and ex post facto used in the staff
reports should be grounds to find the Staff Reports to be moot. 
 
I have been studying how the text of the California Attorney General’s guideline was misquoted
in the 6.6 Staff Report, it is evident to me, that the city staff may be placing blind trust in, and
echoing the same misleading information campaign that is guided by the same group of San
Diego County medical marijuana prohibitionists that failed, all the way through the California
Supreme Court, at preventing mandatory participation in the statewide medical marijuana
identification card program.   
 
San Diego County medical marijuana prohibitionists in senior positions of authority have been
using verbiage similar to the wordplay verbiage made evident in the 6.6 Staff Report in order to
confuse local city councils into enacting urgency moratoriums and subsequent bans effectively
circumventing the will of the voters countywide.  It appears that although the President of the
United States and US Attorney General have officially ordered an end to federal raids on state-
legalized medical cannabis patients and facilities, there are still local anti-medical marijuana
crusaders that have not stopped fighting, in part by relying on misquotation to attack the
credibility and intent of opponents like me.
 
As some Council Members are aware, I approached you early-on in this land use determination
to introduce myself and to outline my intentions with regard to the cooperative, additionally;
there is at least one council member that has known me personally for many years as a Palm
Avenue, Imperial Beach business owner, a veteran PTA Board Member and lead volunteer at
one of our needy, local schools.  I do not have a criminal record, nor do I have a criminal mind or
a criminal heart and I am not a criminal by California law, I also do not intend to break any laws
in this city or state. 
 
I, in fact, agree with most of the reasons outlined in the 3.1 Staff Report that seek to pass a
moratorium.  Many of the same reasons are why I became involved in the formation of South
Bay Organic Co-Op.  I too would like to eradicate “dispensaries” like those mentioned in the
3.1 Staff Report that are causing bad publicity that negatively reflects on the collectives and
cooperatives that operate within the law and far above the expectations of the critics and the
marijuana prohibitionists alike.
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There are two legal business forms defined by the AG’s Guideline that are available for patient
groups cultivating and distributing medical marijuana, they are called collectives and
cooperatives.  The overwhelming majority of dispensaries choose the collective model
because there are no additional laws or guidelines regarding collectives.  However, I chose the
cooperative model specifically because cooperatives are dramatically controlled and must
follow strict rules on organization, articles, elections, and distribution of earnings, and must
report individual transactions from individual members each year, so that the organization
would remain transparently legal and have open accountability.
 
The bylaws for South Bay Organic Co-Op Board of Directors currently, tentatively include one
open, voting seat for the City of Imperial Beach.  The founding board members and I feel very
strongly about non-diversion and strict patient membership guidelines and think the city would
offer helpful ideas with regard to the initial planning and the ongoing operations of South Bay
Organic Co-Op. 
 
The overall non-profit plan for the South Bay Organic Cooperative is not at all like the
“dispensaries” referred to in the Agenda Item 3.1 Staff Report.  I feel you should know that, at a
large expense to the cooperative, the cooperative has begun working with the co-founder of
Americans for Safe Access (ASA), Mr. Don Duncan of Harborside Management Associates. 
Mr. Duncan was instrumental in the writing of the Oakland City Ordinance, the West Hollywood
City Ordinance and the Attorney General’s Guidelines.  The cooperative is retaining Harborside
specifically because we would like to model the cooperative after non-profit organizations like
those of Harborside.   Harborside locations currently operate successfully, honestly and
respectfully through California and offer a very different Staff Report about how their neighbors
and cities feel about having a generous and compassionate non-profit organization in their
community. 
 
The city council should be made aware that there are highly regarded non-profit organizations
who are not mentioned in the 3.1 Staff Report and who are contributing a great deal to their
communities by adding jobs during a struggling economy and providing financial support
through non-profit donations to the financially strapped neighborhoods where they are located.  I
would very much like to work with the city council on drafting strict ordinance regarding the land
use that could, by precedence, include significant additional city revenue by way of a city tax
similar to Oakland’s $18 per $1,000 of sales/”transactions”.
 
Although I have referenced the generous non-profit, neighborhood oriented and community
supporting reasons to allow the land use in the paragraphs above, there is still one paragraph
regarding the “Permitted Use” from the 6.6 Staff Report that I have not directly addressed in this
appeal.  According to the staff report paragraph, our land use request “is not comparable to
any of the intended uses considered and provided for in the General Plan for the C-1
General Commercial Zone.”  However, there must be something that will accommodate a legal
non-profit, patient-member organization or there should be a provision made for the requested
land use since my request is for a legal non-profit, community based organization.
 
Additionally, the description of operations I provided on the Business Tax Certificate
Application is awkwardly similar to a “for-profit” operation that has existed in the City of Imperial
Beach since February 1998.  Located at 184 Palm Ave, less than two blocks from the beach, is
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a business with no sign and only allows patient-members.  If the Imperial Beach zoning
ordinances can continuously allow land use for heron users to get a fix at a methadone clinic,
the Council Members absolutely should allow sick and dying Imperial Beach residents to locally
obtain the doctor recommended relief they need and, by law, are entitled to.
 
Deductive reasoning makes it logical for the city council to approve and provided for the
opportunity to hear the legitimate “other side” of Agenda Item 3.1 by acting on Agenda Item 6.6
before imposing an urgency measure on item 3.1, considering Proposition 215 passed in
1996, SB 420 passed in 2003 and the California Attorney General’s Guidelines were released
August 2008. 
 
The only “urgency” is that my land use appeal item is on the same day.
 
Acting on 6.6 prior to 3.1 would be fair to the cooperative that caused the item to be on the
agenda and the collectives that are already established in Imperial Beach, not to mention the
voters who voted for Prop 215 so many years ago.
 
It has been said, “There are three sides to every story, your side, my side and the truth.”  You’ll
need to hear my side too, to help you in this land use determination. 
 
Thank you for your time and consideration.
 
I remain at your service, 
Marcus Boyd
619-540-7172
 

 
1. See http://www.safeaccessnow.org/article.php?id=5774#1

Tyler Foltz <tfoltz@cityofib.org> Tue, Aug 18, 2009 at 4:24 PM
To: South Bay Organic Co-Op <southbayorganiccoop@gmail.com>
Cc: Don Duncan <dondduncan@yahoo.com>, jimjanney@oappkg.com, loriebraggib@aol.com, mccoy4ib@aol.com,
jimkingforib@gmail.com, rose4ib@aol.com, Gary Brown <gbrown@cityofib.org>, Greg Wade <gwade@cityofib.org>,
Jim Nakagawa <jnakagawa@cityofib.org>

 

Mr. Boyd,

 

This message is to confirm receipt of your e-mail, received at 10:10 AM on August 18, 2009.  Staff will present
your request to withdraw the continuance to Council.  In addition, at the beginning of tomorrow’s City Council
meeting, staff will inform Council that there is a request to revise the Agenda.  Please note that an Agenda
change would require a majority vote by Council (Imperial Beach Municipal Code 2.12.060.C, Agenda – Order of
Business, states that “The regular order of business may be changed or suspended for any purpose at any
meeting by majority vote.”). 

 

 

 Tyler Foltz
Associate Planner
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Associate Planner
City of Imperial Beach 
Community Development Dept. 
825 Imperial Beach Blvd. 
Imperial Beach, CA 91932 
Phone: (619) 628-2381 - Fax: (619) 424-4093 
tfoltz@cityofib.org - www.cityofib.com

 

 

From: South Bay Organic Co-Op [mailto:southbayorganiccoop@gmail.com] 
Sent: Tuesday, August 18, 2009 10:10 AM
To: Tyler Foltz; jimjanney@oappkg.com; loriebraggib@aol.com; mccoy4ib@aol.com;
jimkingforib@gmail.com; rose4ib@aol.com
Cc: Don Duncan
Subject: Continuance Withdrawal & Land Use Appeal

[Quoted text hidden]

[Quoted text hidden]

1.      See http://www.safeaccessnow.org/article.php?id=5774#1
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