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From: Marcus Boyd 
Date:  October 07, 2009 
Re:  Late Rebuttal to the 9/23/09 Agenda Item 3.1 Staff Report 
 
 
Thank you for taking the time to read this late rebuttal to the September 23rd 3.1 Staff Report.   
 
BACKGROUND REBUTTAL: 
The first paragraph discusses two appellate court decisions regarding the scope of the law that have 
been decided and another that is still pending.  Then the report goes on to only mention the one 
appellate court decision that upheld the right of a city to require an ordinance. What the report does not 
continue to relay to the council is that the other appellate court decisions was in the favor of the 
Compassionate Use Act (CUA) and specifically ruled that collectives have the right to collectively 
cultivate medical cannabis. 

The appellate court ruling upheld Butte County Superior Court Judge Barbara Roberts' ruling from 
September 2007, in which she states that seriously ill patients cultivating collectively "should not be 
required to risk criminal penalties and the stress and expense of a criminal trial in order to assert their 
rights." Judge Roberts' ruling also rejected Butte County's policy of requiring all members to physically 
participate in the cultivation, thereby allowing collective members to "contribute financially." 

ASA Press Release 
The second paragraph is one that really does require discussion by the council.  The last sentence of 
the paragraph asserts that the Imperial Beach City Attorney is in advance knowledge of other city 
council decisions to extend their initial moratoria.  The city attorney must know what the city staffs are 
going to recommend.  But how does the city attorney know what the votes by public elected officials 
are going to be?  If the votes of the public elected officials turn out exactly as the city attorney asserts, 
does that mean the city attorney is purvey to “serial meeting” information?  If so, that would be in 
direct violation of the Brown Act. 
(http://caag.state.ca.us/publications/2003_Main_BrownAct.pdf) 
 
The third paragraph refers to “the conflict between state and federal law…” however, fails to inform 
the council of California Constitution Article 3, Section 3.5 (c), which reads… 

“An administrative agency, including an administrative agency created by the Constitution or 
an initiative statute, has no power:  “To declare a statute unenforceable, or to refuse to enforce 
a statute on the basis that federal law or federal regulations prohibit the enforcement of such 
statute” unless an appellate court has made a determination that the enforcement of such 
statute is prohibited by federal law or federal regulations.”  

 (Source: http://www.leginfo.ca.gov/.const/.article_3) 
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The text of the paragraph goes on to directly attack the legal opinion and credibility of the California 
Attorney General as it states; “…the conflict ... has left cities in the unfortunate position of making 
legislative decisions without clearly defined legal authority”.  Considering the Attorney General 
Guidelines have been written by the foremost legal authority in the State of California and were given 
much more consideration than the city attorney’s or the county DA’s office ever could.  Furthermore, 
both the prior and current San Diego City Attorney’s have released legal opinions that 
collective/cooperative storefronts are legal. 
 
DISCUSSION REBUTTAL: 
 
The first and second paragraphs both contain the same “politics” the council requested to have left at 
the door in order to consider the “land use issue”.  The emphasis added to the words 
“recommendation” and “any other illness” as well as the sentence “People have asserted the right to 
use marijuana for everything from life-threatening cancer to minor injuries” are clear indications that 
the city attorney has personal unresolved political issues with the terms and assertion, however, the 
terms are exact excerpts from Prop 215, a California State Voter Initiative and the assertion is legally 
protected by the initiative. 
 
More importantly, the council and the city attorney should be made aware that the California 
Constitution, Article 2, requires changes to a voter initiative to be submitted to the voters of the state 
and approved by them.  Thus, no Board of Supervisors, nor Sheriff, nor District Attorney, nor 
Imperial Beach City Attorney, nor Legislature, nor Attorney General, nor Governor has the legal right 
to change the state’s medical marijuana law.  Only the voters can change or modify this law.  
(Source: http://www.leginfo.ca.gov/cgi-bin/waisgate) 
 
The third paragraph attempts to have the council consider the failed legal position of the county as a 
valid legal position, even though the legal position has fail all the way to the California Supreme 
Court.  Presumably because the city attorney personally feels the legal position is valid and at this 
point is politically questioning the findings and legal position of the California Supreme Court. 
 
The fourth paragraph contains excerpts of the Health & Safety Code sections 11362.765 and 
11362.775.  Then, the first word of paragraph five is “Nonetheless”.   

Definition of nonetheless; despite anything to the contrary (usually following a concession) 
(Definition: Princeton University) 

So apparently, the city attorney believes the law is “to the contrary” or a “concession”, but to what?  Is 
it the city attorney’s own personal opinions or the personal opinions of the San Diego County level 
associate(s) of the city attorney? 
 
Paragraph five is Attorney General Guideline information that the city attorney would like the council 
to pay attention to.  However, the guidelines are the same guidelines that the city attorney was 
attacking the legal opinion of in the third paragraph in the BACKGROUND section of the staff report.   
The city attorney is using the AG’s Guidelines as a guideline only when it furthers his argument to not 
allow the land use. 
 
The sixth and last paragraph of the DISSCUSSION section let’s the council know that the land use is 
legal “but under very narrow restrictions” and can be zoned by the council.  Since banning was not the 
majority of the council’s direction, the final sentence seems to support the direction given to staff on 
8/19/09, which was to move forward with an ordinance and not a ban.  Additionally, the city attorney 
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obviously and purposefully fails to provide any further information regarding the “very narrow 
restrictions”, information that would allow the council to use in order to further the ordinance that was 
the direction to the city staff on 8/19/09.  
 
FEDERAL LAW REBUTTAL 
The first paragraph does not take into account the Presidential Memoranda regarding preemption 
released 5/20/09 in which the federal government does in fact, make exception for state legalized 
medical marijuana when no other crime is alleged to be committed. 
(Source: http://www.whitehouse.gov/the_press_office/Presidential-Memorandum-Regarding-
Preemption) 
 
The second paragraph is in direct conflict and violation with the highest law of our land, the California 
Constitution, specifically Article 3, Section 3.5 (c). 
 
The third paragraph is not entirely true.  When the city attorney asserts “it is something the state will 
not prosecute” he fails to mention that in fact, medical marijuana is “legal” as there is an “assertive 
defense” allowed under the law.  The city attorney is very carful to put the word ‘strictly’ in front of 
the word “legal” to allow for a plausible denial of relaying misrepresented law to the council. 
 
The final sentence provides evidence of the city attorney attacking the credibility and legal resources of 
the California Attorney General by stating; “… it is difficult at this point to say whether the Attorney 
General got this right or not.”  
 
The fourth paragraph is further proof of the city attorney attacking the credibility and intent of the 
Attorney General guidelines by phrasing the initial sentence; “Even if the Attorney General’s 
guidelines are right…”. 
 
PENDING LEGAL DEVELOPMENTS REBUTTAL 
 
In the first paragraph, our city attorney actually calls on the federal government to “use the power it 
has to aggressively fight medical marijuana cooperatives or collectives”…. and goes on to praise the 
Bush administration for its successful efforts at circumventing the will of the California voters. 
 
The second paragraph goes into the banning option further by suggesting the council should wait until 
the Anaheim case is settled so the council can ban the land use that the council directed the city staff to 
create an ordinance for…very confusing…?  The city attorney is clearly not working with the 
directions that were given by the council on 8/19/09 and is in desperate need of reiteration of direction 
by the council… 
 
The definition of “seriously ill” is irrelevant considering Prop 215, a California Initiative, contains the 
text "any other illness for which marijuana provides relief” and cannot be change by an ordinance, 
only by a voter initiative. 
 
The third paragraph refers to pending initiatives that have no barring on the immediate need on medial 
cannabis patients and is an obvious attempt at delaying the ordinance process indefinitely, waiting for 
any court decision that will allow a ban or otherwise derail efforts to provide a city ordinance for the 
“land use issue”. 
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WHAT CAN A CITY DO ABOUT MEDICAL MARIJUANA REBUTTAL 
 
The title of the section alone is proof the staff report is prejudicial and did not comply with the city 
council decision to move forward with an ordinance.  The entire section is taken directly from cynical 
special interest group propaganda. 
Where is the section; HOW CAN A CITY ADD AN ORDINANCE AFTER IT’S BEEN 
REQUESTED BY THE COUNCIL? 
 
HOW DO MORATORIA WORK REBUTTAL 
 
This section is clearly single sided and does not touch on an ordinance.  What happened to the 
direction given by the city council?  Where is the section; HOW DO ORDANANCES GET ADDED 
WHEN REQUESTED BY THE COUNCIL? 
 
INITIAL REPORT ON PROGRESS REBUTTAL: 
 
Finally on page five we get to the “ordinance and the issue of land use”… NOT! 
 
The first and second paragraphs assert that many cities regulatory policies were investigated and that 
MOST do not attempt to strictly enforce the “primary caregiver” definition in the Compassionate Use 
Act.   
 
Then council, please ask the city attorney, “what of the “OTHER” cities that do have regulatory 
policies that strictly enforce the “primary caregiver” definition in the Compassionate Use Act?”  Why 
was the council not given the option to review any of the “OTHER” city regulations? 
 
The use of the pivotal word “most” by the city attorney in the staff report is clear indication that the 
information that was requested by the council on 8/19/09 is being withheld by the city attorney’s very 
prejudicial and non complying staff report. 
 
CONCLUSION REBUTTAL: 
 
If it is the Imperial Beach City Council’s desire to provide a city ordinance as indicated by the majority 
in regular session of the city council meeting on 8/19/09, the council must rely on the council it’s self 
to attend and monitor the task force, else, the council will be presented with the same prejudicial text 
that has been politically presented to you twice regarding this “land use issue” and going forward 
shows no signs of being presented with any due diligence to move forward with the ordinance that was 
overwhelmingly requested by the council on 8/19/09. 
 
Thank you for taking the time to read and consider this rebuttal. 
 
At your service, 
Marcus Boyd 
619-549-7172 


